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COMPLAINANTS:

RESPONDENTS:

RELEVANT STATUTES |
and REGULATIONS:

Tal Cloud
Mike Der Manonel, Jr.

Jeff Denham

- Denham for Congress and

David Bauer, in his official capacity as treasurer
Picayune Rancheria of the Chukchansi
Indians/Chuckchansi Tribal Government
Remembering the Brave Fourkiation
Californians for Fiscally Conservative Leadership
Gilliard, Blanning & Associates, Inc.

(Dave QGilliard & Carlos Rodriguse)

Jeff Denteaia foor State Senata and
David Bauer, in bis offitdal capacity as treasurer

2 U.S.C. § 431(20)(A)Gii)
2US.C. § 434(b)
2U.S.C. § 434()
2US.C. § 434(g)
2U.S.C. § 44la
2U.S.C. § 441ba)
2U.S.C. § 441d
2U.S.C. § 441i(e)
11 CFR. § 100.29
11 CFR. § 104.20
11 CFR § 109.21
11 CFR. § 110.3(d)
11 CF.R § 300.65

INTERNAL REPORTS CHECKED: Disclosurs Reports

OTHER AGENCIES CHECKED: California Secretary of State

L INTRODUCTION

These two matters concern ads broadcast by Remembering the Brave Foundation (“RB"),

a section 501(c)(3) charitable organization, to promote a May 28, 2010, benefit concert in

support of a program in California to create specialized license plates for families of military

personnel killed on active duty. The ads featured Jeff Denham, a California State Senator and a
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candidate in the primary election for the 19" Congressional District in California, and were
disseminated within 30 days of the California Congressional primary election on June 8, 2010.
These ads were allegedly financed from funds Denham transferred from Jeff Denham for State |_
Senate (“State Committee™), Denham’s State Campaign Committee, to RB. The concert was
held at the Chukchansi Gold Resort & Casino.
The complaints in these two matters imvolve the same underlying facts and similar
allegations that Dectham, his fitute end Federal Campaign Committeea, and varinus athée entitien
and iadividuals vielated the Fadaral Election Campaign Act of 1971, as amsaded (the “Aat”). In

coordinated electioneering communications, which were paid for by the Picayune Rancheria of

the Chukchansi Indians (a/k/a the Chukchansi Tribal Government)(the “Tribe™), resulting in
undisclosed contributions from the Tribe to Denham and Denham for Congress (“Denham
Federal Committee™). In MUR 6362, complainants alleged that the same communications were
coordinated with the Denham campaign and involved the Tribe, RB, Californians for Fiscally
Conservative Leadership (“CFCL”), and Gilliard, Blanning & Associates, Inc. (Dave Gilliard
and Carles Rodriguez).! Complainants al=o alleged that respundents failed to disclose
coordinated cammusicatins and independant expanditures emde in connuetien with the bemafit
cangart and/or Deaham’s Federal campaign, and may have dona so to hide the true source of the
funding. As the complaints are factually similar, we recommend that the Commission merge the

two matters.

The Office of Complaints & Legal Administration then contacted complainants and asked them if they wished to file
a complaint and instructed them on the proper procedures. Complainants then filed the complaint, which was
designated as MUR 6362.
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Denham, the Denham Federal Committee, and RB filed a joint response to the complaint
in MUR 6289, stating that RB, not the Tribe, paid for the ads at issue, and asserting that no
violations occurred because the ads do not contain express advocacy or its functional equivalent 2
The Denham respondents and RB did not file a separate response to the complaint in MUR 6362.
The Tribe and CFCL filed a joint response to the complaint In MUR 6362. The Tribe stated that
there is no busis for finding that it made overdinated communications or otherwise violated the
Act. Th Tribe sclmowledget] that it provied the vanue fem and distribuited promotibivet
matezials sbout the concert, but stated that none af the promotional materiats refozred to Denham
or to any candidate. CFCL stated that it is a tax-exempt 527 organization that is registered with
the Commission as an independent-expenditure-only committee. CFCL stated that it was formed
after the concert and was not involved with it. CFCL asserted that it did not coordinate with the
Denham campaign and properly disclosed its independent expenditures to the Commission.
Respondents Denham State Committee, Gilliard, Blanning & Associates, Inc. (“GBA”), Dave
Gilliard, and Carlos Rodriguez, who were named as respondents in MUR 6362, did not filea
response to that complaint.

We conclude that the radio and television ads at issue meet tho definition of “coordihated
communinatioms,” but qualify for the safe harbor for candidate charitable solicitations under
11 CF.R. § 10921(g) beoaese: (1) the ads da oot promote, support, attack, or cppose (“PASO”)
Denham or any other Federal candidate(s); (2) RB, the organization far which the funds were
solicited, is a 501(c)(3) tax-exempt organization as described at 11 C.F.R. § 300.65; and

2 The response was originally filed on behalf of Denham and the Federal Committee because at the time it was
filed, RB was 0t @ respondent, We nopstrue this respense to be filed an beheif of RB os well hecauss cannsel for
RB also represents Denham and the Federal Committee, and because counsel eventually filed a designation of
counsel form on behalf of all three parties in MUR 6289. However, counsel did not submit a designation of counsel
fonn for KB in MUR 6362. We have contacted somnsel sowsral times abowt the missing designation of counsel form
for RB, but have not heard back to date. Though we recommend the Commission merge the two matters, out of an
abundance of caution, we intend to send a copy of the netification to RB under separate cover.
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(3) the funds appeared to have been raised solely for charitable purposes, i.e., donations to RB, a
501(c)(3) organization to benefit the Gold Star Project. Accordingly, we recommend that the
Commission find no reason to believe thit Remembering the Brave Foundation made a
prohibited in-kind corporate contribution resulting from coordinated communications in
violation of 2 U.S.C. § 44'llb(a); no reason to believe that Jeff Denham and Denham for Congress
and David Buuer, in his official capacity as troasurer, accepted and received prohibited in-kind
corparate osutribations resssiting ﬁmm enariinatbd communications in vielatim: nf'2 U.S.C.

§ 441b(a); and na ree=on to helieve that Denham for Congress and David Bauer, in his official
capacity as treasurer, failed to report such centributions in violation of 2 U.S.C. § 434(b).

While the ads are exempt from the definition of coordinated communications under the
safe harbor for candidate charitable solicitations that do not PASO a Federal candidate, they
nevertheless meet the definition of electioneering communications, and RB, the entity that paid
for the ads, was required to file dis.closute reports and comply with disclaimer rules for
electioneering communications, but did not do so. Accordingly, we recommend that the
Commission fintl reason to believe that Remembering the Brave Foundation violated 2 U.S.C.
§§ 434(f) and 441d.

The awoilable infosmatinn indicates t:at BB paid for the ads. Hoswexer, athen
infoxmation, inchuling the timing and amount of the funds transferred from Denham’s State
account to RB, suggests that the Denham State Committee may have been the source of some or
all of the funding for the ads. If so, then the Denham State Com_mittee transferred or spent non-
federal funds to finance electioneering communications, which would violate 2 U.S.C.

§ 441i(e)(1) and 11 C.F.R. § 110.3(d). Accordingly, we recommend that the Commission find
reason to believe that Denham and his State and Federal Committees violated 2 U.S.C.




11644301256

10
11
12
13
14
15
16
17
18
19
20
21

MURs 6289/6362 (Denham for Congress et al.)
First General Counsel’s Report
Page 6 of 27

§ 441i(e)(1)(A) and 11 C.F.R. § 110.3(d) and authorize an investigation of the circumstances
surrounding the funding of the ads. After the investigation, we will make appropriate
recommendations to the Commission regardingithe respondents in this matter.

Finally, the available information does not support general allegations made by
complainants in MUR 6362 that the Tribe, CFCL, GBA, Dave Gilliard, and Carles Rodriguez
violated thre Act in connection with the making of undisclosed coordinated and independent
expandiimzes mrlaténg to the Denhnen campaign and/or tize bexofit comerd. Axeordingly, we
recommezad that the Commission find no reasan ta believe that the ahove-mentioned respondents
vialated any provisicn of the Act or regulations in connection with the allegations in these
matters.

II. FACTUAL BACKGROUND

" In 2010, Jeff Denham was both a California State Senator, representing the 12™ District,
and a candidate for the U.S. House of Representatives for California’s 19" Congressional
District. Denham did not run for re-election to the State Senate. Denham won the June 8, 2010,
Republican primary and the November 2, 2010, general election.

In the two months before the June 8 primary, Denhara’s State Committee made transfers
totaling $225,000 to RB, an elitity orgnnizex under Sectian 501(c)(3) aof the Internal Revenue
Code (26 U.S.C. § 501(c)(3)). RB honats veterans killed in action, and it arganizss eeremonies
and events to honar deceased servicemembers and their families. See
http://www.rememberingthebrave.org/ (last visited on January 24, 2011). The transfers included
a $25,000 donation made on April 12, 2010, and three loans, which the Committee forgave; a
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$100,000 loan made on April 19, 2010, a $50,000 loan made on May 12, 2010, and a $50,000
loan on May 25, 20102

Eleven days before the June 8 primary, a benefiticoncert was held at the Chukchansi Gold
Resort & Casino, in Coarsegold, California, which is in the 19" Congressional District. The
concert, sponsored by KB and featuring country and western music performer Phil Vassar, was
advortised on radlo, television, a=d the intemuet as a benefit coneert to raise donations for Project
Gald Stir—x progemn administered by the Califormin Depsrtment ef Vietaran Affsirs to reise
privase donations to pay the msth ef & spxcialized licanse piate program for the families of U.S.
military personnel killed while serving on active duty. Several of the advertisements promoting
the concert featured Denham. RB asked Denham to act as spokesperson and to appear in the ads
because of his “long-standing association with veterans® issues and the Gold Star Project
legislation.” Denham Response at 2. Denham, an Air Force veteran, was Chairman of the
Veterans® Affairs Committee while he was a California State Senator and was a coauthor of
Senate Bill 1455, the California Gold Star Family License Plate bill. Project Gold Star was
signed into law in September 2008.

Complainant in MUR 6289 provided a “Tramsoript of Coordinated Ads,” which contains
a limk to the televisica att e posted on the internet at http://www.rememberthebrave.com/, a
transcript of the mdio ad, and a list of seven TV sl radio stations that aired the ads. The ads
aired in May 2010, up to the date of the event.

Mmh 14, 201 l)
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TRANSCRIPT OF RADIO AD:

ANNOUNCER: Join country superstar Phil Vassar for a one-night Remember
the Brave benefit concert, Friday May 28* Momorinl woelkond st Chukclmnsi
Gold Resort anil Caxino. Veteran Affairs Committee Chaizmnn Senatar Jeff
Denhain.

JEFF DENHAM: As a veteran, I know the sacrifices of our servicemen and
women, and the sacrifice shared by their loved ones who pray for their safe return.
But some of them don’t make it, their families then become Gold Star fasmilies.
This event will raise funds for GoRl Star familivs and the Gold Swr project as
recegnitiun for their vitiméte sacrifice. Plense juin us at owr benefit connaet on
May 28" Memorial weekend. If you can’t mule it, ga ta Rassember tha Brave
dot com ta learn more and tv maka your tex-deductible denations. Renmmbes,
every dollar counts.

I'm Senator Jeff Denham.

ANNOUNCER: Join Phil Vassar and Jeff Denham at the Remember the Brave
benefit concert. For tickets go to Chukchansi Gold Resort and Casino or visit
Ticketmaster dot com.

PAGE 1: Attop of page is the logo of Remembering the Brave, followed by
Benefit Concert. Underneath it is “Phil Vassar” followed by the date (May 28™)
and location of the event (Chukchansi Gold Resort & Casino), a photo of a
sample specialized license plate next to a statement: “Proceeds benefit the
California Departiment of Veteran Affaird Project Gould Star, a link to the
Califeania Department of Vienuzn Affairs webtite, aad two buttcus: “Buy
Tickuts” and “Donate.”

PAGE 2: (Video)(30 secands):

e First clip: Phil Vassar live concert mal a voicenver “Join conntry
superstar Phil Vassar for a one night benefit concert” while the following
words flash on the screen “Remember the Brave” “Chukchansi Gold
Resort and Casino” and “May 28th™.

o Second clip: Denham with 3 other individuals, two of whom appear to be
veterans. Denham is standing in the middie of the group while the words
“Senator Jeff Denham, Chairmas, Veterans Affairs” flush on the scieen.
Denhsm then says “As a veterun, I lnow the sacrifices of our service nsen
and wosnen. A sactifiax shaerd by their loved ones who pray for their safe
return. But some don’t ke it. Their farnilies then become Gold Str
Familips.”
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e Third clip: Phil Vassar concert and a voiceover “Join Phil Vassar at the
Renrembar the Brase bonefit vomeert. Visit Ticlestmster dot ezm for your

Casitn™ and “Tioketmaster.com” fiash on the screxn.

Fourtk clip: same shet of Denkam with thie veteram and“Renham saying
“If you can’t make it, g0 to Rememberthebrave.com to learn mare” while
the words “Rememberthebrave.com” flash on the screen.

ticketa today” whild the wards “ddty 28" “Chukehansi Geold Gmanct and
[ ]

TRANSCRIPT OF INTERNET AD:

o Left side of screen: Photo of Denham and the words “State Senator Jeff Denham,
Veterans’ Affairs Committee™ under the photo.

o Right Sidn of styuen: IMestsnn “As a vetsm, I kmsw the asorificee of o
servico men and wamen. A saonifios shemed by their isved ones who pray for
their safe retwm. But some don’t make it, Their families then besoms Gold Star
Families. We’re raising funds to make available commemorative license plates
for these families as recognition for their sacrifice. Please join us at our benefit
concert cn May 28", If you can’t attend, I urge you to learn more [link] about.
these families and make a tax-deductible contribution [link]. Remember, every
dollar counts. Learn Mos2: California Deparument of Veteran Affairs — Project
Gold Star [link].

o Bottom of sceeen: romaneethebrave.cam is @ pegeet of Rememexzing Tho
Bramo Fonndatzm, a 561(c)(3) not-for-prafit orgavizstion. For mome wfarmation,
please it yyww.RememberingTheBrave.org. Contributions and donations are
tax dednetible and dizectly benafit the Remembezing the Brave Foundation.

According to the response, RB sponsored the benefit concert, the proceeds of which were
donated to Project Gold Star. Deilam Responoe at 2. The resporse stated that RB, not the
Tribe, prodused, aived, am paid for the radio, television, snd ixtemnet ads. /d. Dozwmemation
subaitined with the comphaint in MUR 6362 indicates tiut GBA and Alamanse Advioam landled
the media buy for the nonnes n hebmlf of its cliont, RB. See Emails between Ganet Slagle
(media buyer with GBA) to Matt Rosenfeld (President/General Manager for KSEE-NBC24,
KSEE Weather Plus, and LATV la alternativo), dated April 29, 2010, regarding Gold Star

Families Proposal. It also appears that GBA and Alamance Advisors handled the media buys for
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the Denham for Congress campaign in 2010.* See Emails from Genet Slagle to Donald Osika,
dated January 29, 2016. The response by the Denham respondents and RB did not specify how
mucicwas spent on the ads, but does not dispute the $100,000-$200,000 amougt;mentioned in the
complaint. It appears that RB raised a total of $105,440.24, about a third of the total amount -
raised ($300,000) for Project Gold Stm:.’

The response acknowledged that the ads aired during May 2010, up until the May 28"
date of the benefit aenomt, whish wms wathin thirty (30) days af the California Congressional
primary elaetion in which Denham appeared as a candidate. Id. at 4. Hewever, the response
argued the concert was scheduled for May 28" because it was close to Memorial Day, an

.appropriate date on which to hold an event related to veteran/military issues and causes, and not

because May 28 was close to the primary. Jd. at 6. The response also stated that the ads aired
over a geographic area around the Casino where the concert was held and included Dentiam’s
State Senate district, the 19® Congressional District, and areas beyond. Id. at 4. Finally, the
response acknowledged that the ads could be received by more than 50,000 people within the
19% Congressional District. Id.

In its respense, the Triby acknowledgsd that thre Casino served as the venue for the May
28" charity evert, which was organtzed by RB. Tribal/CFCL Response at 4. The response

¢ The Denham Federal Committee’s 2010 April Quarterly Report reflects disbursements to GBA and to Alamance
for broadcam advertising.

s 'IheCahfomuDeparhnentof Veteran Affairs announced that Project Gold Star had met its fundraising goal.
8. ome.aspx (last visited on January 24, 2011). RB posted a letter from the

Depnrlment ofVetenn Al’&lrs thankmg it for its $105,440.24 donation in support of Project Gold Star. See

tp peinberingicbrave org/swevs/. On this letter is & ilndwritten nete, indlicating thet this wes the hingle
lmmm Id In a news release announcing that the Gold Star Project had raised $300,000 and that
the Gold Star plate initiative had passed, RB acknowledges that it “together with Senator Denham, his supporters,
and other centritutars ... reined approximately one-third af the funds nseded to gt the licenss plaie inhintive
passed.” Id. :
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further stated that the Tribe made the following in-kind donations in support of the benefit
concert: the use of its casino as the venue for the concert, a newspaper strip ad with the Fresno
Bee, rack cads.for distribution, postcards for distribution to Chukchansi guests, automated
phone calls to Chukchansi guests, food vouchers with the purchase of two tickets to the event,
rooms and meals for performers, an email blast, posters, and casino overhead announcenents.
Id. at 4-6. In addition, the mspozse noted that sevewl television aud radio statiom= ran public
servica announsemaets (“PSA:”) prometing she concert, whick were pmvided witbnut cost to
the Tribe. /d. Finally, the response assexted that the Tribe did not pay for or distribuse any
premotianal m&ﬁdsthﬂmfaredeWw any clearly identified candidate, did not
disseminate campaign materials prepared by the candidate, and did not expressly advocate the
election or defeat of a clearly identified candidate. /d. at S. The Tribe provided copies of the
promotional materials, and none of the ads provided refer to Denham or other clearly identified.
candidate. Regarding CFCL, the response stated that it made independent expenditures in the
form of radio ads in the period before the California primary, but that these expenditures were
separate from the benefit concert, were not coordinated with the Denham casmpaigs, and were
properly reported to the Commission. Jd. at 6-7.
Il. LEGAL ANALYSIS

A Gosrdinatel Communications |

'fhe Act subjects contributions and expenditures to certain restrictions, limitations, and
reporting requirements. See generally 2 U.S.C. §§ 441a, 434b. Contributions can be monetary
or “in-kind.” In-kind contributions include an expenditure made by any person “in cooperation,
consultation, or concert with, or at the request or suggestion of, a candidate, his authorized
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political committees, or their agents,” and are subject to the same restrictions and reporting
requirements as other contributions. 2 U.S.C. § 44la(a)(7)(A) and (B)(i); 11 C.F.R.
§§ 100.52(d)(1), 10881(b). The Commission's regulations at 11 C.F.R. § 109.21 provide thatl
coordinated communications constitute in-kind contributions from the party paying for such
communications to the candidate, the candidate’s authorized committee, or the politieal pasty
committee which ooordinates the oumemunicafion. A corporation is prohibited from making any
cantributiem in couneation with n Fedend aleation. 2 U.S.C. § 441b(a).

A coramunication is canrdinated if it is paid far by someone other than the candidate or
the candidate's authorized committee (or the political party commlttee, where applicable); it
satisfies one or more content standards; and it satisfies one or more conduct standards. All three
prongs must be met for a communication to be considered coordinated. 11 C.F.R. § 109.21. The
Commission’s regulations exempt from the definition of “coordinated communication” a public L |
communication in which a Federal candidate solicits funds for organizations as permitted by

11 C.F.R. § 300.65, provided that the public communication does not PASO the soliciting

candidate or that candidate’s opponent(s) in the election.’ See 11 C.¥.R § 109.21(g)(2). Federal

¢ In thesecent rulemaking on coordinated communications, the Cainmission considered adding a safe harbor for
public comnmmications in support of certain tax-exempt nonprofit organizations, but did not do so. The safe harbor
would have excluded from the definition of coordinated communication any public communication paid for by a
501(c)(3) organization, in which a candidate seeks support for the payor organization, unless the public
communication PASOs the candidate or another candidate who seeks the same office. The proposed safe harbor
was intendad to sddrezs communications ik tha ones in MIJR 6020 (Alliance/Peiosi. MUR €220 invalvad a TV
advertigemant paid for by a 501(c)(3) organization. In the ad, a Federal candidate appeared, discusaed
environmental issues, and asked viewers ta visit a Web site sponsored by the organization paying for the ad.
Because the ad solicited general support for the organization®s Web site and cause, but did not solicit funds for the
organizations, it c!d not qualify for the existing solicitation safe harbor at 11 C.F.R. § 109.21(g)X2). In the E&]J, the
Commission siuted that it ways not sdfepting the propwsed safe harbor besauss the enforcement sstion timt promnpied
it (MUR. 6081) wes the ceily Comemiscinu efos:zmmett nctfon to date in which a 501{c)(3) onganl:ation paid fora
public s:mmemmication that sutisfied all three prongs of the conrdinaied sonuemnicating tesé, See FafisJ, Conndinated
Cemmmnicatiens, 75 Fedl. Reg. 55960 (Sep. 15, 2010). The Camaission nated “[t]he lack of any viditiona
complzints sgainst 501(c)(3) organizaticns under thz coardinaied oammunications mils indicates thas there is o
significant need for thic proposed safe harbor at this time.” Jd.
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candidates and officeholders may solicit funds for tax-exempt organizations as described in
26 US.C. § 501(c). 11 C.F.R. § 300.65.

The radio and televisitin ads at issue meet all three prongs of the coordination test. The |__? ,.
payment prong is satisfied because there is information that the ads were paid for by RB,
someone other than the candidate, his authorized committee, or political party committee.”
11 C.F.R. § 189.21(a)(1). The centent prong is utisfied bsosese the commuaicatians qualify
publio communications which “refer[ ] ta a cleanly identified House nr Senafe candidate hat
[aze] publicly distrihuted or otherwise publicly disseminated in the clearly identified candidain’s
jurisdiction 90 days or fewer before the ...primary cr preference election® 11 CF.R.
§ 109.21(c)(4)(i). The content prong is also satisfied because the ads meet the definition of
electioneering communications. 11 C.F.R. § 109.21(c)(1). The ads are electioneering
communications because they were publicly distributed on radio and television, refer to a clearly - A
identified candidate for Federal office, were publicly distributed within 30 days before the
primary election, and were targeted to the relevant electorate (the ads could be received by
50,000 or more persons in the district that Denham vought to represent (19™ Congressional
District)).” 11 C.F.R. § 100.29.
The vanduut prongg ts satisfied if a @ulldate or sandidate’s comuorittes essents to a ocqumst

or suggestion that the public eeramunication be created, produced, or distributed, and that

7 As alleged in ttie MUR 6362 somplaint, these is inforrmtion suggestire that (e Detitam Stdex Commities mey
have been the source for all or part of the funding for the ads. See Section ITL.C, below. If they were paid for by the
Denham State Committee, the payment prong is not met and tha ads are not coordinated. 11 CF.R. § 109.21(a)1).

* A public communication includes broadcast communications. 2 U.S.C. § 431(22). It does not include internet
communications, except for communications placed for a fee on another’s Web site. 11 C.F.R. § 100.26. “Clearly
identified® menns the sandidate’s name or pinsogzaph appears, or “the identity of ti emdidate is otherwiss -
apparent tissh @ usambigunus refevence.” 2 U.S.C. § 431(18); 11 CF.R. § 100.17.

% RB's internet ads are not included in this analysis because they are exempt from the definition of electioneering
communicatisns. 11 C.F.R. § 100.29(c)(1).
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request or suggestion came from the person paying for the communication. 11 C.F.R.
§ 109.21(d)(1)(ii). The response acknowledged that RB requested that Denham act as the
spokesperson and to appear in the idgg which he did. Denham Response at 2. Because Denham
is an agent of his Coimnittee, his actions are also imputed to his Committee. 11 C.FR.
§§ 109.3(b)(1), (2); 109.21(a), (d)(1)(ii).

Though the television and radio ads meet the definition of “coordinated
communicatigas,” they quudity fer the safe hierbor for candidate chmritable soeitatiom in
11 CFR. § 109.21(g)(2). This provision exempts from the definithon of “coardinated
communications” publis communications in which a Federal candidate solicits funds for certain
tax-exempt organizations as pemnmd by 11 C.F.R. § 300.65, provided that the public
communications do not PASO the soliciting candidate or that candidate’s opponents in that
clection. In this matter, Denham, a Federal candidate, appeared and/or spoke in broadcast radio
and television ads to solicit funds for RB, a 501(c)(3) organization, in support of Project Gold
Star. The available information indicates that RB is an organization described in 11 C.F.R.
§ 300.65, and the solicitations for donations to RB comrplied with the requirements of 11 C.F.R.
§ 300.65 because they appeared to havs boen for the purpose of raising funds for RB in support
of Project Gold Star. Thus, it appears that these communications are exempt frem tha definitian
of “coprdinated commummicatione” if they did not prometc ar support Denham and did not attack
or oppose his opponent. | |

It does not appear that the ads at issue promote or support Denham or attack or oppose

any of his opponents. Although the Commission has not defined the term “promote, support,

attack, or oppose,” it has provided some guidance in advisory opinions as to what might
constitute PASO of a candidate. See AO 2009-26 (Coulson) (concluding that a state officeholder
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could use non-federal funds to pay for communication that did not PASO a candidate for Federal
office because the communication was solely part of the State officeholder’s duties, did not
solicit donations, nor did it expressly advasiite the candidate’s election or the defeat of her
opponents); see also AOs 2007-34 (Jackson), 2007-21 (Holt), 2006-10 (Echostar) and 2003-25
(Weinzapfel) (holding that the mere identification of an individual who is a Federal candidate
does =ot, in itself, premate, support, attack or oppose that candidate).

Tho anly alearly identified candidate in the ads is Deoliam, whe is identified as a veteran,
a State Senatar, and as Chairman of the Vaterans’ Affairs Cammittes, not as a camdidate for
Federal office. The ads do not contain express advocacy or its functional equivalent, and do not
contain references to any election or political party. Given the above, it does not appear that the
ads PASO’d Denham or any of his opponents.

Neither the timing of the benefit concert nos the involvement of the Denham campaign
consultants/media buyer/supporters in the planning of the benefit concert and ads would appear
to prevent the application of the safe harbor for charitable solicitations. See Explanation and
Justitfcation for Final Rules for Safe Harbor for Endorsements and Solicitations by Federal
Candidates (11 C.F.R. § 109.21(g}) 71 Fed. Reg. 33261-33262 (Jun. 8, 2V6) (ating that the
“safe liarbor applies regardless of the timing mnd preximity to an eleotion ... of ths toliotiation
and {w]kxn the safe harbor is applicable, the . . . soliciting candidate (and the candidate’s agents)
may be involved in the development of the communication, ir determining the content of the
communication, as well as determining the means or mode and timing or frequency of the
communication.”); See also, AO 2006-10 (Echostar).

Based on the above, we conclude that the ads at issue were not coordinated

communications and therefore recommend that the Commission find no reason to believe that
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Remembering the Brave Foundation made a prohibited in-kind corporate contiibution resulting
from coordinated communications in violation of 2 U.S.C. § 441b(a); no reason to believe that
Jeff Denham and Denham for Congress and Davidsiiauer, in his official capacity as treasurer,
accepted a prohibited in-kind corporate contribution resulting from coordinated communications
in violation of 2 U.8.C. § 441b(a); aid 1o reason to belleve Denham for Congress and David
Baner, in his official capacity as treasurer, failed to roport in-kind contributions in vichatica of
2U.S.C. § 434(b).

B.  Electioneering Communications

Though the television and radio ads are exempt from the definition of coordinated
communications because they qualify for the safe harbor for candidate charitable solicitations
that do not PASO a Federal candidate, they are also electioneering communications, and the
Commission has declined to create an exemption to the electioneering communication
regulations for these types of communications. Thus, the ads are subject to disclaimer and
disclosure requirements for electioneering communications. See AO 2006-10 (EchoStar)
(“[e]ven if the proposed [exempt] communications were to be made during the “electioneering
communioation” period they would not constitite coordiniited comnmunications ¢hhough they
woultt be subjext te the reatridtions applicable to electioneering cemmunications, assuraing thmy
otherwise satisfied the definition of “electianeering communication™ at 2 U.S.C.
§ 434(H(3)(A)XG); 11 C.F.R. § 100.29%=)").

As discussed above, the ads at issue meet the definition of electioneering
communications because they refer to a clearly identified federal candidate, were publicly

distributed within 30 days of a primary election, and were targeted to the relevant electorate.
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11 C.FR. § 100.29. In addition, the ads do not qualify for any of the exemptions to the
definition of electioneering communications.

BCRA provides three exceptions from the “electiorigering communication” definition,
none of which apply here. 2 U.S.C. § 434(f)(3)B)(i)-(ii); 11 C.F.R. 100.29(c). In addition,
BCRA permits, but does not require, the Commission to promulgate regulations exempiting other
communications, but limits this exernption suthority to communications thut do not PASO any
clenrly idestified enmdidnte for Federat office. 2 U.8.C. § 434(f)(3)(B)(iv). Peranant to this
authority, the Commission had exempted from the definition of “electianeering communication™
communications by State and local candidates, 11 C.F.R. 100.29(c)(5), and cormmunications that
were paid for by any organization operating under section S01(c)(3) of the Internal Revenue
Code (former 11 C.F.R. § 100.29(c)(6)). The exemption for 501(c)(3) organizations was
challenged, and the District Court held that the Explanation and Justification for the regulation
did not provide sufficient analysis under the APA and remanded the regulation to the
Commission for further action consistent with its order. See Shays v. FEC, 337 F.Supp. 2d 28,
128 (D.D.C. 200%). Rather than appeal that portion of the district court’s decision, the
Commission initiated a rubtnaking to doserrnine whether the Commission siould retain the
exemption for section 501(c)(3) drganizations from the elactionesring eommmmicaticars ralns at
11 CF.R. § 100.29(c)(6). (The Commission appealcd.another part of the district court decinian,
and the Court of Appeals affirmed.) The Commission decided to rescind the exemption and
apply the same general electioneering communications rules to 501(c)(3) organizations. See also
Final Rules and Explanation and Justification for Electioneering Communications, 70 Fed. Reg.
75713 (December 21, 2005) (stating that “[i]n BCRA, Congress defined ‘electioneering

communication’ in terms that are easily understood and objectively determinable” and the
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Commission is declining to adopt an exemption for all communications that do not PASO a
Federal candidate because doing so “would replace entirely Congress’s preferred bright-line
definition of ‘electioncering communication’ with the standard thatsSongress relegated to the
back-up definition.”)

In Citizens United v. Federal Election Commission, the Supreme Court struck down as
unconstitutional thee Act's prohibitica on corporate fimincing of elestioxeering cozmmunications
at2 U.S.C. § 441b(b)(2), see 130 S.Ct. 876, 813 (2010), but the Canrt uphaid the Act’s

disclnsare and discladnwr movisions applicable to electionearing communrications at 2 U.S.C.
§§ 434(f) and 441d end 11 C.F.R. §§ 104.20 and 110.11. See id. at 915-916. Thus, like all
persons making electioneering communications that cost, in the aggregate, more than $10,000,
corporations must comply with the existing disclosure requirements for electioneering
communications.'® ' a

The complaint alleges that $100,000--$200,000 was spent on the ads. Respondents do
not contradict this amount, and RB did not file reports regarding these electioneering
communications. Accordingly, we recommend that the Commission find reason to believe that
Rexrernvering the Brave violated 2 U.S.C. § 434(f) by failing to report eleetioneering

commuuicntions. We will need te conduct 4 limited investigation lo deiermiize the exact ranount

spent o thn ads in order to caldate the amount in: violation.

1 Counsel for the Denham respondents and RB argued that the ads at issue cannot be regulated under FEC v.
Wisconsin Right to Life, Inc., 127 S, Ct. 2652 (2007)(WRTL Ii) because they do not contain express advocacy or the
functional equivalent thereof. In WRTL 1I, the Supreme Court concluded that the electioneering communications
financing restrictions are unconstitutional as applied to ads that are not express advocacy or its functional equivalent,
This holding does not mean that the Court also invalidated the disclosure and disclaimer provisions for
electioneering communications. The plaintiff in WRTL // challenged only the corporate and labor organization
funding runixistions snii disimat contost tise sistutnay definition of “cicaticmeriing ommmusnimtion” in section
434(f)(3), ths reparting requirements in sectien 434(f)(3), or the discletmer requiremants ia sacticn 441d. See WRTL
II, 127 8.Ct. ot 2658-59; nee alva Explanation and Justification for Electioneering Cammnmmications, 72 Fed. Rag.
72899, 72901 (Dec. 26, 2007).
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Electioneering communications are also subject to disclaimer rules. 2 U.S.C. § 441d(a).
For a communication not authorized by a candidate or his campaign committee, the disclaimer
wmtice must identify who paid for the message, state that it was not authorizd by any candidate
or candidate’s committee, and list the permanent street address, telephone number, or World
Wide Web address of the person who paid for the communication. 11 C.F.R. § 110.11(b)(3).
For radio nressnges not suthorized by the candidate, the disclaimer notice must include the neme
of the pemion renpcmgible fiir thy commmnication and stty eoimacted organigatinm. 11 C.F.R.
§ 110.11(c)(4)¢i). For television ads, the disclaimer must be caaveyed by & “full-screen view of
a representative of the political committee or other person making the statement,” or voice-over
by the representative. 11 C.F.R. § 110.11(c)(4)(i)-(ii) and 2 U.S.C. § 441d(d)(2). The
disclaimer statement must also appear in writing at the end of the communication in a “clearly
readable.manner” with a “reasonable degree of color” contrast between the backgraund and the
printed statement “for a period of at least four seconds.” 11 C.F.R. § 110.11(c)(4)(iii).

While the ads clearly identify RB as the organization sponsoring the Benefit Concert and
cor.ducting the furxiraising for Project Gold Star, they do not indicate who paid for the message
and whether ar mut the message was authorized by any camdidate or candiafte’s committes.
Thus, tae ards do aot fully comply with the discleimer requirenmats fisr stectioneexing
comununications. Accomlingly, we recammend that the Commissinn find reason to helieve that
Remembering the Brave violated 2 U.S.C. § 441d by failing to include sufficient disclaimers on
its radio and television advertisements.

While we conclude that the ads at issue are exempt from the definition of coordinated
communications under the safe harbor for candidate charitable solicitations that do not PASO a
candidate, we believe that the Commission should still pursue the reporting and disclaimer
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violations for electioneering communications in this matter. The Commission has in the past
dismissed electioneering communication reporting and disclaimer violations when the
commustisation in question “focused primarily” on a non-Federal candidate and capeined
“incidental” information regarding a different Federal candidate. See Statement of Reasons of
Commissioners Bauerly, Hunter, Mc(ahn, Petersen, and Weintraub in MUR 6126 (Republican
Senete Campaign Committee). Denham’s appseranoe in the cemmunications was more than
incidontal. He wan: the spokesperson for the event, did most of spenking in the radio ed,
appeared live in the television ads for approximstely 10 secomis of a 30-secand ad, 2nd bad his
name flash on the sczeen. Moreover, the apparent involvement of Denbam campaign consultants
in the purchase of the ads and the Denham State Campaign Account’s role in funding the ads
militates against a dismissal.

C. -ransfers of Denham State Comm n

The available information indicates that RB paid for the ads. However, it was alleged
that the Denham State Committee may have been the source for part or all of the funds used to
finance the ads. If true, then non-Federal funds from Denham’s State Committee would bave
been used to fimanos electioneering vomnmumnieations. The Act prohibiis a Federal candidate, a
canticiste’s agent, or entitins dimetly or imdirectly established, fizsnned, maintained or ceartrolled
by ar acting an behalf of theen frar saliciting, recaiving, directing, transfersivg or speniding
funds in connection with a Federal or non-Federal election, including Federal election activity,

unless those funds are subject to the limitations, prohibitions, and reporting requirements of the
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Act."! 2US.C. § 441i(e)(1) and 11 C.F.R. §§ 300.61 and 300.62. Likewise, transfers of funds
or assets from a candidate’s non-Federal campaign committee or account to his or her principal
campaign commsittee for a Federal election are prohibited. 11 C.F.R. § 110.3(d). Thus, Destham
and Denham’s State Committee may have violated 2 U.S.C. § 441i(e)(1) and 11 CF.R.

§ 110.3(d) by transferring and/or spending non-federal funds to pay for electioneering
communications featuring Denhany, and Denham’s Federal Commiitee may have violated
2U.S.C. § 441i(e)(1) amsi 11 C.F.R. § 110.3(d) by receiving sweln funds. We parclude that
electioneering comnmunications ere “in connertion” with an election since they are required to be
disclosed to the Commission. See Citizens United, 130 S.Ct. at 914 (stating “[i]n Buckley, the
Court explained that disclosure could be justified based on a governmental interest in
‘provid[ing] the electorate with information’ about the sources of election-related spending.”).
Denham’s State Committee made transfers totaling $225,000 (a $25,000 donation and $200,000 ..
in loans, since forgiven) to RB during the same time period that RB paid for and ran ads that
featured Denham promoting a benefit concert and muciﬁng funds for RB."? The timing of the
transfers and the amount transferred may indicate that these funds were intended or designated to
be used to pay for the nds featuring Denham. The amounts wansferred ($225,000) were

sigmefkeant and appear 0 have been inteaded to cover the eorts of ihe adwertising, given tmat RB

"' Federnl election activity incluses: votar yugistration ectivity during the period 120 days bafire a primary or
general election and ending on election day itself; voter identification, get-out-the-vote and generic campaign
activity conducted in connection with an election in which a Federal candidate appears on the ballot; a public
commmicidicn that tefors to m slearly tdentifiai camsibime fer Fedaml affice end tisnt pronzdee:, siskais, seooorts ox
opposes any candidate for Federal office; and services provided during any month by any employee of a State,
district, or local committee of a political party who spends more than 25 percent of that individual’s compensated
time during that momth-on activities in connection with a Federal election. 11 C.F.R. § 100.24.

12 California Riw allows stts enif loeal candidalks to mise funds from pombns it axesunts grenfer then the
comibacion limin undcr the Act wrid e sousses that veedid be prohibitad under the Ast. Ses grwerwily CAL.
GOVT CODE § §53¢0 of seq. The fitwoz Commitne’s Gistlosure napeoa to tive Sasystary of Stase indione: thws it
recvived wosmibutions in soexats mrd fom sTunes that swe peandster nndee Calfornin bwyy, baf se s pomitied
under the Act.
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reported approximately $100,000 in donations received for the entire year on its 2009 tax filings
and net assets of approximatély $26,000 at the end of 2009. In addition, RB raised $105,440 for

Project Gold Star, Compilainants alleged that the ads cost between $100,000 and $200,000, and ( |

Respondents do not deny this allegation. Thus, the available information indicates that RB did
not raise much more for Project Gold Star than the cost of ads, and it is possible that the ads cost
far morc than the ameunt RB raised. Moreover, the role of Dezham’s campalgn conseltants in
purchasing the advertising far the concart and aertain doguments mbmittend with the Ct;mplaint
in MUR 6342 (incluling a January 2010 email fram Jahn Harris, a Denham suppaiter, witich
states that Denham mentioned that he thought he could use $700,000 in state campaign funds on

his Federal campaign, and a Chukchansi Marketing Department Agenda, dated May 20, 2010,

' su.iting that the benefit concert’s purpose is “to raise funds” for the campaigns of Denham and

another candidate (described in.the Tribe's response as an “erroneous characterization” of the
benefit concert that was corrected in the final minutes of the meeting)), also support the
interpretation that the Denham State Committee may have made the transfers for ads featuring
Denham.

However, even if the transfers from Denlkum’s State Campaign Account to RB were
intemded to finance the ads, the transfers may not violate 2 U.S.C. § 441i(e)(1)(A) and 11 C.F.R.
§ 110.3(d) because RB, ns a 501(c)(3) organization that daes not appear to spend funds, in
general, in connection with any Federal or non-Federal election, including Federat electian

activity, may be a lawful recipient of such funds. !* Nevertheless, in past instances where the

B California law permits candidates and officials to donate surplus campaign funds to & charity so long as the entity
is a bona fide charitable tax-exempt nonprofit organization and the donation will not have a material financial effect
on the former camlidate or official. S¥e CAL. GOVT CODE § 89519. Also, sinee the ads themselves did mot
expressly advocate Denham’s election or PASO him or any other candidate, they were not for the purpose of
influencing a federal election and did not constitute FEA.
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Commission has examined such transfers, the 501(c)(3) entity was large and well-established
and the transfer did not appear to be earmarked for a specific expenditure. See AO 2007-26
(Schock) (approving donationsmffunds remaining in a state campaign account to charitable
organizations “in the nature of” the American Red Cross); AO 2003-32 (Tenenbaum) (approving
transfer of excess state campaign funds w a charitable organization so long as the donations are
not “earmmarked or designated for axry slectien activity”). Thus, bused on the neus between the
timmg of the §225,000 i donatinns to RB and its sulisequent purchase of ndvestiving faaturing
Denham that canstitites electioncering communications, we recomreand the Commisgion find
reason to believe that the Denham respondents violated 2 U.S.C. § 441i(e)(1)(A) and 11 C.F.R.
§ 110.3(d) in connection with the donations to RB.! Following our limited investigation, we
will make appropriate recommendations to the Commission regarding the violations in this
matter. L |

D.  Allegations regarding Undisclosed Coordinated/Independent Expenditures

Complainants make general allegations that the Tribe, CFCL, and GBA (Dave Gilliard
and Carlos Rodriguez) made undisclosed coordinated communications and/or independent
expenditures in connoction with tho concert end/or the Danham campaign.'® However,

complainimte did mot pravide any infiivmation 10 supprat thane allegatioms. The camplaint does

14 Apart from 2 U.S.C. § 441i(e)(1), under 2 U.S.C. § 441i(e)4) and 11 C.F.R. 300.65(a), Federal candidates or
officeholders may make a “general solicitation” on behalf of a 501(c) organization without regard to the Act’s
anumnt limistion er unray prohibitien if (1) the orgimizntisn does wot cuugage in aetivding i comanetion with an
election, including Federal election activity; or (2) the organization conducts activities in connection with an
clection, but the organization’s principal purpose is to not to conduct election activity and the solicitation is not to
obtain funds in connection with an election. We conclude that Denham’s appearance in the ads did not constitute a
solicitation of impermissible funds in violstion of'2 U.S.C. § 441i(c)(4) because the fumds appeared to have been
raised sulely for charitable pumorss, i.e., densions to RIt, a 501(c)(3) organization to bemefit the Gold S Project.
11 CR.R. § 300.65(a)(1).

¥ An indepandent eopeosiitucs is an exprediters fie 1 commanisasion whinh exxremly ademestes e aleztion er
defoat of a clearly ideatified eandidate and which is not mede i enopmutinit, consultation or concwrt with, ur at the

requast or suggastion aof, any aendidate, cscdidate’s coramittee, party commistee or their sgents. 11 CF.R. § 1€0.16.
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not indicate specific communications that it alleges were coordinated with the Denham campaign
nor doeé it suggest any specific unreported independent expenditures allegedly made on the
Denham Federal Committee’s behalff

‘The Tribe provided information regarding its in-kind contributions to RB in connection
with the concert and its promotional materials for the concert. None of the promotional materials
featwre Donham or any other cendidate. The CFCL stated that it was fornved after the cencert
and was not involved with it. CFCL aleo stated it made indqpendent eependitures in tie: form of
radio ads during the period before the California primary eleation, but that the ads weee not
connected to the benefit concert, were not coordinated with the Derham. campaign, and were
properly disclosed to the Commission. _

GBA is a campaign consulting firm and vendor for the Denham campaign that appears to
have purchased advértising for both the Denham campaign énd the concert. David Gilliard
appea;stobeaparhterandfounderoftheﬁnn. Carlos Rodriguez appears to be a campaign
consuitant who may have worked on the Denham campaign, based on news reports. See

http://www.fresnobee.com/2010/02/19/1829324/rudanovich-looks-to-futare.htm! (last visited on
March 14, 2011).

Complainants did mst provide any information that thes: rasponsienis inade undisclosed
coordinates] communications and/or independent expenditures. Accordingly, we recommend
that the Casnmission find no reason to believe that the Tribe, CFCL, GBA, Dave Gilliard, ard
Carlos Rodriguez violated any provisions of the Act or Commission regulations in connection

with the allegations in this matter.
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IV. PROPOSED INVESTIGATION
A limited investigation is necessary to determine how much money was spent on the

radio and television advertisement | We expect that this
inquiry would also develop information as to whether any funds were donated for the specific
ads featuring Denham. We would attempt to conduct this investigation informally, using written
questions and requests for documems. We recommend that the Commission autherize the use of
comyuisary peocess in the event that it huesmes neazarary to utilize formal interrogainsies,
deeument subpoenas, and/or depositios subpoenss. |

V.

1. Merge MUR 6289 into MUR 6362.

2. Find no reason to believe that Remembering the Brave Foundation made;
prohibited in-kind norporate contributions resulting from coordinated -
communications in violation of 2 U.S.C. § 441b(a).

3. Find no reeqan 1o beligve that Representative Jeff Denham accepted and neceived
prohibited in-kind contributions resulting from coordinated communications in
violation of 2 U.S.C. § 441b(a).

4, Find no reason to believe that Denham for Congress and David Bauer, in his
official capacity as treasurer, accepted and received prohibited in-kind
contributions 1esulting from coordinated communications in violation of 2 U.S.C.
§ 441b(a).

5 Find no reason to ixlieve that Denham for Cengress and David Bames, in his
official capacity as treasurer, failed to report in-kind contributions resulting fram
coordinated communications in violation of 2 U. S C. § 434(b).

6 Find reason to believe that Remembering the Brave Foundation failed to report
electioneering communications in violation of 2 U.S.C. § 434(%).

7. Find reason to belicve that Remerzbering the Brave Foundation violated 2 U.S.C.
§ 441d by failing to include proper disclaimers on its radio and television
advemumeuts
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8. Find reason to believe that Jeff Denham, Jeff Denham for State Senate and David
Bauer, in his official capucity as tremsurer, and Deriham for Congeess and David
Bauer, in his offixizl capascity as teeasurer, vinlstexd 2 U.S.C.
§ 441i(e)(1)(A) and 11 C.F.R. § 110.3(d).

9. Find no reason to believe that the Picayune Rancheria of the Chukchansi
Indians/Chukchansi Tribal Government, Californians for Fiscally Conservative
Leadership, Giiliard, Blanning & Associates, Inc., David Gilliard, and Carlos
Rodriguez violated any provisions of the Act or regulations in connection with the
allegations in these matters.

10.  Autharize the use of compnlsory process as to all Respondents and witnesses in
this matter, including the issuance of appropriate interrogatories, document
subpoenas, and depositian subpoenss, as necesssry.

11.  Approve the attached Factual and Legal Analyses.

12.  Approve the appropriate letters.

Y- 13- QoI

Date

Christopher Hughey

Acting General Counsel
)
Jraaro
Stephen

Deputy Associate %ml Counsel for Enforcement

R A

Peter G. Blumberg
Assistant General Counsel
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